
September 14, 1965

TO THE M WMBER3 OF THE STANDING COMMITT AND THEADVISORY COMMITTEES ON RULES OF PRACTICE AND
PROCEDUREW:

Gentlemen:

At the request of Judge Marie, F am attaching a revision
of pages 4,3 and to Exhibit E (amendments to the Criminal Rules),
Agenda D-Z.

Also attached are the following pages for substitution. Th.cbangeaj are not of substance but were made because of gra calerrors and inconsistencies:-,-

Euhbit Z - page 18

Exhibit C - pages Z, 9, 11l 15, 38, 43
44 7a, 776 88, and 114

Sincerely.

Willtam 1A. Foley
Secrery

Enclosures
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THZ

JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING

WASHINGTON 25, D. C.

5050 United States Courthouse
Philadelphia, Pa. 19107
September 13, 1965

Honorable William E. Foley
Deputy Director
Administrative Office of the U. S. Courts
Supreme Court Building
Washington, ID. C.

Dear Bill.:

I am authorized by the standing committeeto make an additional change in the rules amendments ap-pended to our Report to the Judicial Conference. This isthe amendment to which I referred in my letter to the membersof the standing committee dated September 7th, a copy of which-was sent to you.

The amendment is to add at the end of the pro-posed Rule 35 on page 43 of Exhibit E ath-e lfolowngadditional

The court may also reduce a sentence upon
revocation of probatioaspo debylw

In addition a final paragraph should be addedto the advisory co noAe to Rul 5 nar he de-ofpage4, eonga zlos:

The third sentence has been added to
make it clear that the time limitation imposed
by Rule 35 upon the reduction of a sentence does
not apply to such reduction upon the revocation
of probation as authorized by 18 U.S.C. § 3653.

I will appreciate it if you will have pages43 and 44 of Exhibit E retYped andr rou daso
substitutionintho s of the member h;

Judicial Confernce, I will appreciate it also if you will
send the revised pages to the members and reo rs rthurue~s co~mmittees to whi-ch the original re orthsbesn.

Sincerely yours,cc. Members of Standing Committee
Judge Pickett
Dean Barrett //

/L2j_/ h



COMMITTE-E ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING

WASHINGTON 25, D. C.

130wabe ft p N. "mr .
United tat District Juae
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mtauwocoit keanIne of Practice and Prosed is V m
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Albert B. Maris --
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COMMITTEE ON PULES OF PRACTICE AND PROCEDURE
OF THE |

JUDICIAL CONFERENCE OF THE UNITED STATES
SUr-REME COURT BUILDING

WASHINGTON, D. C. 20544

ABATS.MAR __ CHAIRMEN OF ADVISORY COMMITT9S8
DEAN ACHESON

CIVIL RUL98

WILLIAM E. FOLl&Y PHILLIP FORMAN
ScECRTARV VAxx#MXY RULes

JOHN C.' PICKET?
CRIMINAL RULIT8

WALTER i POPE
ADIRALTY RULK, I

E. BARRW~r PRETYMAN
APP[ILATE RULS'

ALBERT E. JENNER. JR.
RULKS OF EVIDENCe

;, C,

The Horable ARLDcrt C. !Larz
Senior Circuit Jude`a
Uaitad State Court o£ Ap>2tl

for the ThCird Circuit
Philadelphia Pennzylvaziia 1 7

Dear Judge arias:

I approve entirety of tLh atw oXtl sentence for Criai-
nal Rule 35 prop-oid in your 1<>ter of September 7th,

Sincerely,

Cho s Alan 1rigjat

Copy to Mr i e l. D.



V4~~~~2-

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

SUPREME COURT BUILDING
WASHINGTON 25, D. C.

5050 U. S. Courthouse
Philadelphia, Pa. 19107
September 7, 1965

Hon. George H. Boldt J. Lee Rankin, Esq.
Tacoma, Wash. New York, N.Y.

Peyton Ford, Esq. Bernard G. Segal, Esq.
Washington, D.C. Philadelphia, Pa.

Dr. Mason Ladd Prof. Charles Alan Wright
Iowa City, Iowa Austin, Tex.

Prof. James William Moore Hon. J. Skelly Wright
New Haven, Conn. Washington, D.C.

Gentlemen:

I regret very much that in the mass of papers
awaiting me upon my return to my office last week I complete-
ly overlooked the enclosed letter from District Judge George N.
Beamer of the North District of Indiana, which calls attention
to a clear inconsistency between Criminal Rule 35, both as it
now exists and as we propose to amend it, and 18 U.S.C. § 3653,
which authorizes the district court to reduce a sentence upon
revocation of probation, which may well take much more than
120 days after the sentence was originally imposed and its
execution suspended. Dean Barrett suggests that this incon-
sistency can easily be corrected by adding at the end of pro-
posed Rule 35 an additional sentence reading as follows:

"The court may also reduce a sentence upon
revocation of probation as provided by law."

Since we still have time I am inclined to think
that we ought to eliminate this inconsistency by adding the
sentence in question, and an appropriate explanatory sentence
to the advisory committee's note to the amended rule which we
are recommending to the Judicial Cornerence.

Since, however, the time to do so is rather short I
shall assume that I am authorized to make this addition to Rule
35 if I hear from at least a majority of you in the affirmative
and if no one of you dissents.

May I hear from you promptly.
cc. Judge Pickett

Dean Barrett Sincerely yours,
Mr. Foley .LLL.'- p .j, A
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MAYER, FRIEDLICH, SPIESS, TIERNEY, BROWN & PLATT
231 SOUTH LA SALLE STREET

CHICAGO, ILLINOIS 60604 TELEPHONE STATE 2-0600

EUROPEAN OFFICE
4 PLACE DE LA CONCORDE

PARIS So

Spt-crber 13, 1965 TLEPHONE s
LEMAY, CHICAGO

LEMAYLAW, PARIS

Honorable Albert Viaris
United States Court of Appeals

for the Third Circuit
Phladelp,, Pennsylvani -a

Dear Judge Varis a

I have exanmined the provisions relating to appeals
included in the drafts of civil arind crininal rules which the
Committee on Practice end Procedure Is proposing to the'
Judidial Conference. Cnehcorting and perhaps inadverten<
discrepancy between the civil and criminal rules caught my eye.

The propozed now crimin.,1 rule 37 contains as its,
last paragraph the foliowiniv, %;hich confozms exactly to what
-I recall the Appellate Cormittoe asreed upon at its la8st
me~etings-

ItUpon a .2o'.'in~ of c-cusable neglect, the
district court ray,, jrc-s< or nfter the time
has eXpired, with or V~it~hout motion and notice,
extend the trc For fillinL the notice ofI appeal
otherwise allowed to riny party for a period
not to excecd 30 do,;--s frc:- the expiration of the
original tire prescribed by this paragraph."

This provision is idantical - llth tt which the.prelininary
draft of Appellate Rulc3 (Rule 4 (a), lTst paracraph) proposed
for the civil rules exccnt fo:' the inclusion of the under-
scored phrases, Cur Cofittct tilG'c the additional phrases
desirable for reasons which secrn obvious.
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September 13, 1965
Page 2.

In the proposed new rule 73(a) (on page 82 of the
proposed amendments to the civil rules),, the comparable
clause isx

E"xeept thatV * * (2) upon a showing
of excusable net;lcct the distriat court in
any action r-ay ezt~nd . the time for filing
the notio of appeal not exceeding 30 days
from the e.xpiLrat.1cn off the original time
herein prescribed,"

This is In substance the ori-4,;al language of our proposed
rule 4(a) and of the last sc ;tence of rule 4(d) (for criminal
cases), but it oril1t the clo:?ifying caaues "before or after '-the time has expired,, iwith or wit-hout motion and notice,"
I am sure that our Cotnitt'ee it endod that these additions
be made to the civil rule as well as to the criminal rule and
can see no reason why there chould be a difference, I sug-
gest, therefore., that they be added to the proposed new rule73(aj(2) before it is finally approved by the Judicial Con-feronce,

I nssume that the on.ezcion was inadvertent.-but If itwas Intentional I would be it'er.-oted in knowing the reason.

Respectfully yours,

Robert L. Stern

cot JudZge Pretty n
Mr. William E. FolcyV
Professor Bcrnard .ard
Professor Benjanin i aplzcn
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF, TH4

JUDICIAL CONFERENCE OF THE UNITED STATES

SUPREME COURT BUILDING
WASHINGTON 25. D. C.

5050 U.S. Courthouse
Philadelphia, Pa. 19107
September 2, 1965

Hon. George H. Boldt J. Lee Rankin, Esq.
Tacoma, Wash. New York, N.Y.

Peyton Ford, Esqc. Bernard G. Segal, Esq.
Washington, D.C. Philadelphia, Pa.

Dr. Mason Ladd Prof. Charles Alan Wright
Iowa City, Iowa Austin, Tex.

Prof. James William Moore Hon. J. Skelly Wright
New Haven, Conn. Washington, D.C.

Gentlemen:

Pursuant to the authority which you conferred
upon me at our committee meeting in June I have reviewed
the rules changes proposed by Professors Currie and Ward
and I have also considered with the reporters the report
of the Special Committee on Federal Rules of Procedure
which was approved by the House of Delegates of the American
Bar Association on August 12th. My conclusion is that the
action taken by our committee in June with a few changes
which I have authorized Mr. Foley to make in the draft rules
to be appended to our committee report, and which are dis-
cussed below, adequately meet the viewsof the A.B.A. committee
and that it is, therefore, not necessary for us to hold a
special meeting of the standing committee to consider the
A.B.A. recommendations. In this connection I enclose to
each of you copies of the following pertinent documents:

(a) Letter of Gibson Gale, Jr., Secretary
of the A.B.A., to me, dated August 18th, together with a
copy of the report which he enclosed of the A.B.A. Special
Committee on Federal Rules of Procedure dated August 1965
No. 53.

(b) My letter dated August 16th to the four
reporters requesting their views as to the recommendations
of the A.B.A. committee and whether a meeting of the stand-
ing committee should be held to consider them.
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(c) Letters from Professor Currie to me
dated August 20th, August 23rd and August 30th, together with
a memorandum from Professor Currie to the Advisory Committee
on Admiralty Rules dated August 30th.

(d) Letter from Dean Barrett to me dated
August 23rd.

(e) Letter from Professor Ward to me dated
August 25th.

(f) Letter from Professor Kaplan to me
dated August 30th .

(g) Letters to Mr. Foley from me dated
August 18th and September lst, authorizing him to make certain
changes in the rules amendments to be included in the report of
our committee to the Judicial Conference.

May I summarize the matter as follows:

Unification of Civil and Admiralty Procedure

The A.B.A. approves our unification proposals
and substantially all of the rules amendments which are proposed
to carry unification into effect. The subcommittee on admiralty
rules of the A.B.A. committee did, however, make certain editor-
ial and technical suggestions with respect to a few specific
rules which-were communicated to Professor Currie and which are
referred to in his letters to me. Two of these suggestions,
those with respect to Rule 9(h) and Rule 14(c), raise questions
which I am satisfied require some modification of those proposals.

Rule 9(h) is the rule which provides the rubric
to >e employed by a pleader whe desires to stamp his claim as a
maritime claim which is to have the traditional admiralty treat-
ment to the extent that such special treatment is being pre-
served in the unified rules. As presented to our committee
in June by the Advisory Committee on Admiralty Rules the perti-
nent portion of this rule reads:

"A pleading or count setting forth
a claim for relief within the admiralty
and maritime jurisdiction that i- also
within the jurisdiction of the district
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court on some other ground, or that arises
under a statute conferring admiralty and
maritime jurisdiction upon the district
court and, as an alternative, in terms con-
ferring-the right to maintain a civT1tEon
for-damages with-the right of trial by jury,

may contain a statement id Ty iim
as an admiralty or maritime claim for the pur-
pose of Rules 14(c), 26(a), 38(e), 73(h), 82
and the Supplemental Rules for c rtain Ad-
miralty and Maritime Claims."

It is the underlined portion of this lan-
guage to which the A.B.A. committee objects and which they
ask to have stricken out as confusing and unnecessary. This
particular language was inserted at a recent meeting of the
Advisory Committee to meet the views of Judge Dimock who
thought that it was needed to cover Jones Act cases. The
other members of the advisory committee doubted that the
language was necessary but evidently thought that it would
do no harm. The A.B.A. subcommittee disagrees, however.
I quote the report of the A.B.A. subcommittee on this rule.

The clause in the May 1965 draft, "or
that arises under a statute conferring admiralty
and maritime jurisdiction upon the district
court and, as an alternative, in terms conferring
the right to maintain a civil action for damages
with the right to trial by jury," is confusing.
It was intended to be a special provision for
the Jones Act, 46 U.S.C. § 688, which would seem
to be unnecessary since a case under that act is
presumably one "within the jurisdiction of the
district court on some other ground" -- the general
federal question jurisdiction, -28 U.S.C. § 1331,
and the saving to suitors clause, 28 U.S.C. § 1333.
We would prefer that the reference be eliminated
altogether so that the rule would read . . .
with the italicized passages eliminated.

I completely agree with the A.B.A. subcommittee
that the language in question is confusing and quite unnecessary.
Professor Currie is of the same view although he, properly,
feels bound by the last action of his subcommittee. We
are not so bound, however, and I am quite clear that this is
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one place where we can meet the views of the A.B.A. and at the
same time simplify and improve one of the basic unification
rules. Feeling sure that you would approve meeting the A.B.A.
point here I have authorized Mr. Foley, by my letter of August
1Sth, to delete the language in question from Rule 9(h).

The second major suggestion of the A.B.A.
subcommittee on admiralty rules was with respect to Rule 14(c)relating to impleader in admiralty and maritime cases. Judge
Pope, Professor Currie and the members of the Advisory Committee
on Admiralty Rules agree to the validity of the A.B.A. committee's
suggestions with respect to this rule and Professor Currie has
prepared a substitute which in my letter of August 18th I author-
ized Mr. Foley to insert in our report in lieu of the previous
text. Here again I felt sure that you would approve such action.

The other recommendations of the A.B.A. com-
mittee in the admiralty area relate primarily to certain features
of the supplemental rules which will be under continuing study
by our advisory committee and which will undoubtedly be fullyconsidered U7 thht committee and incorporated to the extent
appropriate in thb revised and expanded supplementary rules
which they propose in due time to report. Accordingly I have
suggested no changes to Mr. Foley with respect to these rules.

There is, however, one further admiralty mat-
ter which Professor Currie himself has discovered and which is
indicated in his memorandum of August 30th. It relates to
Supplemental Rule D in which, as Lis memorandum points out,
we should provide for service of summons on the adverse parties
instead of mere notice to them. This correction of what seems
to be an obvious error I have authorized Mr. Foley to make by
my letter of September 1st.

Appellate Rules

The A.B.A. committee gave consideration to
the complete draft of uniform rules of appellate proceuire
which was published in March 1964 and has made a number :f
recommendations with respect to them which our Advisory ""om-
mittee on Appellate Rules will undoubtedly consider ful> . at
future meetings. With a singie exception none of the r'ecom-
mendations disapproves provisions which we have included-
in the appellate sections of the civil and criminal rulei
although some of them would call for additions or new provisions

r
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in those rules. The single exception, as pointed out byProfessor Ward, is the suggestion that the copy of thedocket entries to be included in the record on appealshould not have to be certified. This, however, is a veryminor point which can certainly be dealt with by our ad-visory committee in connection with its further considera-tion of the appellate rules.

It happened that in preparing the draft ofCivil Rule 73 for inclusion in the appendix to our reporttwo subdivisions, (d) and (f), as to which amendments hadbeen approved by the appropriate advisory committees wereinadvertently omitted. I have accordingly directed Mr.Foley to incorporate these proposals in the final draft.

Civil Rules Amendments

It is a cause for much gratification thatthe A.B.A. committee has approved with enthusiasm all ofthe proposals submitted by the Advisory Committee on CivilRules. The A.B.A. subcommittee's suggestions with res-pect to these rules are quite minor and are fully dealtwith by Professor Kaplan in his letter to me of August 30th.It is obvious that no changes in the draft of these proposalsneed be made.

Amendments to the Criminal Rules

The A.B.A. committee approved all of theamendments to the criminal rules except Rules 12.1, 15, 16and 24. In addition they recommended further amendment ofRules 6 and 49. Their views have been met in part by ouraction in withdraw ing and remanding to the Advisory Committeeon Criminal Rules for further consideration the proposalsinvolved in Rules 12.1 and 15. The comments of Dean Barrett,the Reporter of the Advisory Committee, with respect to theA.B.A. committee recommendations as to Rules 6, 16, 24 and49 are set out at length in his letter to me of August 23rd.It seems to me that while the A.B.A. suggestions as to theserules undoubtedly call for further study by the advisorycommittee they do not require action by our committee at 4this time.
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Conclusion

My conclusion is, as stated above, that,
if you approve the changes which I have authorized Mr. Foleyto make as outlined in my letters to him of August 18th andSeptember lst and as described in this letter, it will notbe necessary to hold a special meeting of the standing com-
mittee to consider the recommendations of the American Bar
Association. I will be grateful if each of you will letme know promptly whether you concur with this conclusion.
May I add that it is not too late to withdraw any of the .ichanges I have authorized if you think they should not bemade. In that case, of course, it might be necessary tohave a meeting to consider what other action should be taken.

Sincerely yours,

Copy to Mr. Foley
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Aug.ust 27, 1965

Professor Bernard J. Ward
Notre Dame Law School
Notre Dame, Indiana

Dear Professor Ward:

This will acknowled-o reccipt of your letter of Aur-ust 25.r
I have mailed a copy of your letter concerning the ARA. material
(addressed to JudLge Yzris) to the maembers of the stancing
Committee, Judge Prett-m an, Dfl n Barrett, and to Professors
Kaplan and Currie. I did not send it to Professors Kennedy
and Cleary as they have not bz-oen receiving the material con-

aerning Exhibit- C and E. 11o~3ver, if you would like them
to receive this, please lot ne know.

Regarding copics of propsced Rule 37 of Criminal and pro-
posed Rules 73-75 and 81 of Civil, I have not yet sent this
material to the on'bers of the Appellate Committee. ?Ay in-
structions from Judge iaris r:~ro to send the report only to
the members of the standin- Cc-:-ittee9 the Judicial Conference
members,-and to the chairrmon ai:ld reporters of the Rules Con-
mitteeas I will be happy to clo'.ply with your request but
thought I should choc- vwith Judo Maris on Wednesday, when
he returns to his office. My thought Is that he may not want
members of one committce to rezeive their portion of the
material without the other cczaittee members receiving the
same.

I will hold your covCrinc: letter and if Judge IMaris has
no objection, I will send lth- proposals on the rules mentioned
above, together witth your covering letter, to the appellate
members.

With best wishes,

Sincerely,

Peggy Burgess
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'COMM1rTEE ON RULES OF ORACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING

WASHINGTON 25, D. C.
ALBERT B. MARIS

CHAi FLUAN

Auust 30, 1965
CHAIRlEN OF ADVISORY COMMITTEES

DEAN ACHESON
CIVIL RUL99

PH4ILLIP FORMAN
RAtKRUPTCY RULES

JOHN C. PICKE-r
CRIMINA RULUU

WALTER L. POPE
ADMIRALTY flULU

E. MARRE~r PRETTYMAN
ALLA7E OULU

TO TEE ADVISOTHY COI'I4ITTEE OT APFELLATF ?TTLEQ

At the conclusion of our V'ay, 1Q65 meettng I was asked
to prepare drafts of Rule 37 of the Federal Rules of crii~nj
Procedure and of Rules 73-75 of the Federal Rules of Civil
Procedure which would include the substance of proposals for
change in appellate practice and procedure represented bhy
such of the provisions of the Uniform Appellate Rules which
deal with -the same matters as the Criminal and Civil 'Mules.

The purpose of those drafts was to permit the Standing
Committee to determine whether the chanves in effect recom-
mended by the Appellat'e iRules Comrittee to the present rimni-
nal and Civil Rules should be incorporated with impendino
amendmants to trose rules proposed by the Criminal, Civil
and Admiralty Rules Committees.

At its meeting, which was attended by Judre Prett7.an
and myself, the Standin,7 Committee voted to incoroorate the
changes as amendments to the appronriate ?ri'Irnal and Crivil
Rules. The proposals of the Appellate Rules Corr1i.ttee were
adopted with only these eyceptions:

1. The Standin- Co7.-rittee did not adopt the provlsion
to the eafect that a -et.t-io- 2or Leove to aDpeal in forrma
pauperis shouldi be treated as ewrbody-irg a notice oanre
Th Cnlittee feared that specific mention or one Of selre-a2
informal attempts to apeal mni.2ht cast eoubt on the effi-
cacy of others.

2. TLhe Stan.ding Comrnittee di not adopt the provIsion
to the effect that a petition for rehearinc by the '.o'ern-
ment filed within the 30 days alloved for appeal should ter-
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Ap;ellate Rules Committee laem~hers-Pazre 2.

imlate the runnincr of' the time fo" its appeal in a crtminal
case. The Committee hadl no oh jection to the provision, hut
desired to have it reconsidered in connection with the larrer
question of the effect We motions for rehearincs on the ter-
mlnation of the time for appeal, a question i^h ich it referred
to the Committees involved.

3. The Standing Committee d(id not adoot the provision to
the effect that if a district Jud-e er-oneously holds a post
jud;!.Ment motion timely, the motion terr'inntes the runnin- of
the time for appeal. This provision, determineor upon by the
Appellate Rules Cor'-ittee for tllc first time at its tIay, 1"65>
meeting in response to a sliqhtly different provision offered
by the Civil Rules Conmittee, has been referred to the two
Committees for further consideration.

4. The StandJ, Committee voted to restore the provision
recommended by the itppellate Rules Committee to the e 1 f'ect that
a district judge may extend the time for appeal upon a showinr.
of any form of excusable ne glect. That provision appeared in
the Preliminary Draft and was not recalled by the Appellate
rules Committee until its rneetinQ of 11ay, 1965.

I enclose copies o' proposed ameniments tlo n'ule 37 of the
Federal Rules of Criminal Procedure and to 'ules 73-75 of the
Federal Rules of Civil Procedure. These amendments result en-.
tirely from recommendations or the Appellate Pules Com'.lttee,
with the exception of the ronfdments to subdivrsions (d) and
(f) of FRCP 73 and the addition of subdivision (h) thereto,
which chanr!es were recommended by the Admiraltv Rules Coorriitteee

These amendments will be presented to the Judicial Con-
ference for its approval at its session on September 22, lofIe

nernAZrd J. I!a Md
Reporter
Ap.pellate Rules Co-rnittee

V,

A,,
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
or THE

JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING

WASHINGTON 25, D. C.
ALBERT B. MARES 

AUBREY GASUECHIAIRMAN 
SECRETARYAugust 25, 1965

CHAIRMEN OF ADVISORY COMMITTEES

DEAN ACHESON
CIVIL RULES

PHILLIP FORMAN
BANKRUPTCY RULES

JOHN C PICKETT
CRIMINAL RULES

WALTER L. POPE
ADMIRALTY RULES

E. BARRETT PRElTYMAN
APPILLATE RULES

Mrs. Peggy Burgess
Committee on Rules of Practice

and Procedure
Supreme Court Buildinr
!Washington 25, D. C.

Dear Peggy:

I enclose the ori-inal of a letter to Judpe Unraris
on the ABA proposals. Could you have copies made of itfor the other -members of the endinr Committee and for
the other Reporters and for Jud-e Prettyman and send <them out? If so, please send on the or iinal to JudreMaris when you have finished. 'eanwhile, I am. sending
him a copy.

I do not wish to deplete -our supply of the copies
of the report to the £ dtain-* Con-r-ttee, but I wouldI very
much like to be able to send to the members of the Ap-
pellate Rules Co-'-ittee copies of proposed Rule 37 of theCriminal ",ales and promosod Rules 73-75 and ;'1. That istheir contribution to the propcosed amendments, and I have
the uneasy feelina that i have been neclectinrg themi as to
tnie progress of7 the work. If you can arrans-e to have
those parts sent out to them, I enclose a cover letter to
accompany.

K 

. s.~~~~~~~~~-'7 W!I th ever-y best vss,

' a .. c'7ely,

c7 re '',
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COMMITrEE ON RULES OF PRACTICE AND PROCEDURE
7 OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING

WASHINGTON 25, D. C.
ALAB Rr MAN1 AUBRIEY GASOUECNAI~.UAN 

8gSCCRTARY

-r-ust 25, 19
CHAIRMEN OF ADVISORY COMMITTEES

DEAN ACHESON
CIVIL RULLS

PHI'_LIP FORMAN
OANKAUPTCY RULZI

JOHN C PICKETT
CRIM HAL. RULLS

WAL: 'ER L. POPE
ADM I AALTY RULES

E. BARR m PRETTYMAN
APPELLATR AULia

The Honorable Albert S. 'is Cha rman
Commnittee on Rules of Pract-ce

and Procedure
5050 United States Cosrthocuse
Philadelphia, Pennsylvania

Dear Judge Maris:

I have exami-ed the report cf the Sub-CorT'uA ee on
Proposed Uniform Rules of Federal A-?pellate Procedure of
the American 3ar Association as you requested in your
letter of August lF, 1965. r

while certain of t:-e suf-zestion s for chan-es in the
Proposed Uniform Rules nade by the Sub-Commnittee involve
rrovisions whic; hav-e been 'incorporated in proposed
aimendnments to Rules ,3-75 of the 7e'eral Ruies of Civil
Procedure, I do not thaink it Necessarry that they be con-
sidered at a special meeting, of the Standing Committee.

The Sub-Contittee makes e'-,ht sur,,estions for changes,',,
in those provisions of th'e Ulnifonm ..ppellate Rules Ywhich '<-
have been incorporated as proposed amrendments of the Civil
and Criminal RUles. hree of `hose (including all sug-
gestions for chance :i the Crlnieal Rules) have already
been made, eithe~er by the A--oellat3 T'lhe s Committee or by
the Standing Coyn~itee. Cne, `nvzlvin 5 a provisicn tenmi-
nating the runnin- o' th^.e t-r-e for aopeal if the d'strict .
court erroneously accepts as tinely an untimely motion,
tas been the sub ject cf extc'n-cd conssicerat' on by thle
Akppellate, Civil ant Stand'i- Coroll ttee, which last voted
to defer action nen. oc. furtlu r stodv.

Of the rema .i: . ur s_ stfo -s, one, irvol-,jn. pro-
vision for consoli½':d eH apeais,has ',ieen adoCted in prin-
ciple by the JAp?clte 8-s COw ' ee; it arill aocear in
the ApPellate -ules, but it see-s Inapproprlate ln the dis-
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trict court rules res ecting, an~eals. Another, to the effect
that fhe copy of tre dock:et entries made part of the record
on appeal by proposed ?.ule 75(a) reed not be certified) is
matter 'or rec-nsideratin by, the Apoellate Ruja s Committee,
but it may properl! re re~arded asminor.

The final to su-zes"ions ,oald: (1) "dispense with a
supersedeas bond on ap-scal nn proper cases;" and (2) reouire
that the notice o4 apseal conta`in the nam:es of the parties
to th' appeal.

Those su-pe.stions seor- clearl- to be of such substance
as to require study- and consi fer -tion by the Anoellate Rules
Committee, and ou~rt not, in -s, nuient, be acted uncn un-
til that Committee can present its recommendations.

Wil!-h the sin-le exception o.^ the sucgqestion that the
docket entries need not be certif.ie6d, none of the sur-estions
affirmatively quarrels ,wit h the p.ro7isions of the proposed
amendments. Bach. suggests iz4pro-!e!nents by additions. Under
the circwistancesthe sur'oostions can best await the further
consideration of the Apaelae Rvles Committee.

With every best wish, I :remain,

Sincerely Yours,

Copies to: '
Reporter
Appellate Rules C ommitteeJudge Pre ttyman--..;

iMembers of Stanc'-. Co.rr nitt ee
Reporters

J,
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Judge Albert B. Waris
5050 United States Courthouse
hiladelphia, Pennsylvania 19107

Dear Judge Maria:

Regarding the Imnrican Bar Assftiation Cmt-ae
recomendation, re the criminal rules, I have the following
coment$:

(1) Rule 6. Proposals fow etanrmt to Rule 16 similar
to those made by the A.B.A. Cmitteo wret rejected earlier
by the Advisory Cmicttee an Wolml P-les, I agree that
the whole quest"-,a of secrecy of w4ti Jur minutes moods
further considevation by the Advisory ttee. I do not
think, howeveor that this in the kind of a ebaqg wbich ean
be made at this date without circulation and full discussion.
Their recom dation will be au the agend fer future Advl
Comittee d&icusion and they could be so advised.

(2) Rule 16. Both of the specific objectiona de by
the A.LBA. C itteee to Rule 16 wave discussed at te stadg
o :tee. meeting in 3e. tihe standing o ittee decided
to retain subdivision c permiettig discoery by the Smimrs-
meat. I as this was a policy declsion on the point. The
contitution issue is inVvolvd, I IWatada In a cave from
California nw pending in the gaited states t p court.
The second objection wao met at least in part by the a at
ade by the standing comaittee requiring the attorney for the
Coverment to use due diligence. It would not be possible at
this point to go back to the version of RBle 16 placed in the
first prelimnary draft. The Advisory Cmitto was eovinced
that that drat had many serious defecet Again I see no &*ed
for a special meeting of the standing citee. unlees the
coittee wants to just delete subdivision c. As to the rest,



2

it see. to M that the proposed rule is a substantial advance
and that the problm of further expanding the acop of defen-
dant disc*ovry will certainly be oa that continus o the
agenda of the Advisory Ccinttee.

(3) Rule 24. The objection raised co the d "are
found to be" has been made previwslyy by r. Welsh anid
thoroughly canvassed by the MAviry C ittee, We cannot
understand the point of his obj"ection Withot the addition
of those words, a discovery aht a juor was 4 liftied at
the time he was seated v ,d eearitly result in a mistrial.
With the words the trtil should go on with an a!t te juror.
It sc 8:to us that the addition of the ds,, then, wold
redwe the incentive (or continuing a t , int
qualification of juvors after the trial began sain the only
ooneeqae of discoverLg a disqualifying fact would be tocall for the £ ub titution of an altermte jurowr In shrt I
think this objoetion has no baste in fact en certainly would
not be a reaon for a special meeting of the atmning o ttee.

(4) Rule 49. There is s8e point to the el sties a
here. Our ca ttee. was of the opinion that this problem could
probably be handied by stipulation of counel. I doubt that
there would be any great practical consequence of the kindenvisaged by the A.B.A. The Rul. could b el up on
net go round an amendents. I ses nothing of staff tent
urgucy here to call for specatl change in the rule at this
late date.

On the whole I see nothing ia the AB.A. C tt" reports
which wuld warvent a special meeting of the standing 'a ttee
or any further changes in the crisinal rules going to the
Jud~zial Conference. It might be useful for you to write a
letter to the appropriati peraca in the American Bar Association
pointing out that so of these objection have already been
taken ocae of ad that the others will be on the a a for
future coweideratton by the Advisr tea an Cri n
Rules.

I sea by your letter that the Judicial Cfrense ting
n Septe r 22. I sincerely hop that there would he no

neessity for my presence at tkst tin since that is also the
week of the California State Bar Association and I obligated
to speak to the conference of Clifornia Judges on the after
noon of the 22 and to the Bar o the 24.

Sincerely ywre,

dward L. barvrtt, Jr.
Dan, School of Law

ELBieg

ect Judge Pickett
Hr. Foley
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Mrs. Peggy Burgess
Committee on Rules of Practice and Procedure

of the
Judicial Conference of the United States
Supreme Court Building
Washington 25, D. C.

Dear Peggy:

Thank you for your letter of August 9. The change in
Rule 28 from "in the record" to "with the clerk" was made
at the suggestion of Judge Maris which was forwarded by
him in a letter of July 2 including a copy of the rough
notes taken at the meeting. I think then that this
presents no problem.

Sincerely yours,

Edward L. Barrett, Jr.
Dean, School of Law

ELB:cg


